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Dear President Sandi Klein, Program Chairman CJ Backus, and members of the Columbine Genealogical and Historical Society:

Thank you so much for welcoming me to speak before your group and for all of your insightful questions. I wanted to address as many of these as I can in as much detail as I can, but if you have any follow-up questions, I want to invite you to email, call, or write me.

Here is the list of questions that I will be addressing in this letter:

1)  Who writes the questions that appear on the Census?

2)  Why were adoption records cut off in 1967? Can records be opened?

3)  Why do I have to give my family tree to Vital Records in order to get a death certificate?
4)  Does identity theft impact laws surrounding vital records, and if so, why? Also, why are vital records inaccessible, and what would it take to release them online?

1. Who decides what questions are on the Census forms?
The questions are driven by the information needs of federal agencies, or for the purpose of redistricting. Since the 1910 census, the questions have been written by the U.S. Census Bureau, but the United States Congress gives approval to every question on the census. Census questions are determined in response to the data needs of federal, state, local, and tribal governments.

The Census Bureau asks questions that help fulfill the basic information needed for apportionment/redistricting. Additionally, census information is used in "federal, state, and local programs to allocate billions of dollars every year in funding." For that reason, the questions are generally quite germane, but often do not match well with our historical interests seven or more decades into the past.

2. Why are there disconnects in the laws dealing with adoption records, and why is it so difficult to get information from certain time periods? Further, can the records be opened?
The answer to this question is rather complex because there is no single reason why the laws surrounding adoption records are so cumbersome. There have been numerous laws passed and rescinded, court cases have changed the interpretation of underlying law, and there are some gray areas between one law and another. I will offer you a brief history of adoption records law and then I will speak to proposed changes.

In 1949 the Colorado General Assembly passed a law that stated adoption records (both those in existence and those yet to come) "shall be sealed and opened to inspection only upon order of the court for good cause."

Then in 1951, state statues were amended to state that records "shall be confidential records of the court and not open to public inspection unless by order of the court." From the years 1951-67 records in adoption cases were not open for viewing except by order of the court. The difficulty in obtaining these orders varied from one court to another.

In 1967, the law was again changed to state: "the names of the parties thereto and the name of the adoptee shall remain anonymous if the adoption was finalized on or after July 1, 1967. Such adoption records shall be accessible by any of the parties... through the appointment of a confidential intermediary." The law lays out the procedures on how a confidential intermediary functions. This was done to protect the anonymity of the parents and the child as concerns about privacy had grown during the 1960s. The intermediary system seemed a good compromise, as a go-between could contact each party and see if they wanted to meet the other, or at least accept a release of data. This could make birth certificates available with unanimous consent.

In 1999, the state legislature again updated statutory language to say that "all adoption records... relating to adoptions finalized on or after September 1, 1999, shall be open to inspection and available for copying by an adult adoptee, an adoptive parent of a minor adoptee, a custodial grandparent of a minor adoptee, or the legal representative of any such individual...

Then in 2009, the Colorado Court of Appeals heard a case from a man who had been adopted in 1965. In its decision, the Court re-interpreted the law that governed the state from 1951-67. The court determined that an adoptee was not a regular "member of the public" and because only members of the public were barred from viewing records, adoptees therefore had a right to see their adoption files.

The addition of the word "public" to the 1951-67 statutes is the reason adoption records are now open for that period. The statutory language before 1951 and from 1967-99 specifically provides for the sealing of adoption records, because without a court order or the work of an intermediary,

one cannot access these records. After 1999, state statutes allow parties of an adoption to view the records.

Taken together, all of these laws and the court case make for a complex mesh of regulations dealing with adoption records. Can these records laws be changed? Not easily, and likely not without extensive challenges working through the courts. Hypothetically, one would need to amend heavily C.R.S. 19-5-305 to make for a uniform open record law for adoptees. However, there are problems with this approach. Many adoptees do not want their biological parents to have their information and just as many parents do not want the children they have offered for adoption to have the names from their birth certificates. It is quite likely that such a legislative action would precipitate lawsuits from both groups seeking to block these changes. This move could also be seen as a violation of the constitutional ban on ex post facto laws, as parents agreed to participate under one law, and a newer law might afford them less protection. All of this said, moving to an "intermediary system" wherein a third party could facilitate the release of a birth certificate could be possible and might not be such a contentious fight. Still, getting these records released to anyone other than a parent or child seems a very difficult stretch, given the privacy laws at play.

3. Why do I have to give my family tree to Vital Records in order to get a death certificate?

In order to get a copy of a death certificate, one must prove a "direct and tangible interest" in having the record. Through lawsuits in 1972 and 1974, this has been determined by Colorado's appellate courts to mean someone who has a "significant legal relationship" to the person who is the subject of the death certificate. In the 1974 case, Eugene Cervi & Company v. Russell, the appellate court found that the registrar of vital records has limited leeway in determining to whom records may be released. The court's finding was that "the discretion of the registrar of vital statistics is limited to furnishing the information to an `applicant having a direct and tangible interest', and, where the petitioner does not have the requisite ‘significant legal relationship’, then the registrar does not have discretion to furnish the information."

While generally a photo ID is sufficient for obtaining vital records for a close relative, a more complex document may be necessary to obtain vital records from a more distant relative. It would appear, then, that to get vital records from a few generations back, a clerk might request a document, like a family tree, to prove the statutorily-mandated "significant legal relationship."

Changing the way these records are released would require amending C.R.S. 25-2-118. I imagine that the bar of "direct and tangible interest" has probably tightened over the years, even though the language of the law has remained the same. CDPHE employees who release vital records are required by law to be diligent in releasing records carefully. The fear of identity theft has likely made this job harder for those in Vital Records (as it certainly has for you folks),

4. Why does identity theft so seriously impact laws surrounding vital records? Why are vital records inaccessible and what would it take to release them online? What can be done to draw the line between legitimate use of records by genealogists and the abuse of records by identity thieves?

The Colorado Department of Public Health and the Environment, which runs Vital Records, briefly explained why birth certificates, specifically, are so difficult to come by with regard to identity theft.

Though outright theft of personal data, both electronic and physical, accounts for most cases of identity theft, when records are too easily obtained (especially online), the likelihood of theft increases greatly. Birth certificates are the most commonly misused documents; they have been frequently used in the state to obtain a driver's license, leading to more identify theft. Nearly everyone who uses the Vital Records office does so for legitimate reasons. It is a shame that your work is made harder because of the fears of identity theft. Still, the department must exercise due diligence to discourage identity theft. Sadly, this means keeping the bar for document release high and not allowing the records to be easily accessible online. Rulemaking within CDPHE or an amendment to C.R.S. 25-2-118 could change these policies, but again, with the current focus on identity theft, changing these laws would be difficult, even though the affect on identity theft might be negligible. There would be costs associated with these changes too, so a fee increase might be needed for records to be more fully released.

Figuring out a way to draw the line between those who use public records for legitimate ends and those who do not, is a challenge, but I do not think it is impossible. Your input would be helpful and I trust that you will remain involved in this issue.

Again, thank you so much for your hospitality in welcoming me to speak to your group. I am sure your group will continue to be a force for good in the community. Please stay in touch with me, and I look forward to hearing from you again soon.

Sincerely,

s/n Sara Gagliardi
Sara Gagliardi

State Representative House District 27

